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Early Dam Safety Law…….

53: If any one be too lazy to keep his dam in
proper condition, and does not so keep it; if then
the dam break and all the fields be flooded, then
shall he in whose dam the break occurred be sold
for money, and the money shall replace the
[grain] which he has caused to be ruined.

Code of Hammurabi, sixth king of the Amorite
Dynasty of Old Babylon

A COUPLE OF DEFINITIONS:
Statute : laws passed by legislature – known as Montana Code Annotated
(MCA)
•MCA Title 85 (Water Use) Chapter 15 (Dam Safety Act)
High Hazard dam: dam with potential for loss of life downstream
Significant Hazard dam: Dam with no potential for loss of life, but with
potential property damage
Low hazard dam: No potential for loss of life. No or minimal property damage

MONTANA’S DAM SAFETY ACT

3 PRIMARY INTENTS OF ACT
1. NOT TO RESTRICT OR PREVENT WATER
STORAGE DEVELOPMENT

2. PREVENT LOSS OF LIFE FROM DAM FAILURE
3. DAM OWNER HAS RESPONSIBILITY

MONTANA’S DAM SAFETY ACT

INTENT #1 – NOT RESTRICT OR

HINDER WATER

STORAGE DEVELOPMENT
85-15-115. Purpose. (1) The legislature finds that dams provide
a variety of benefits to the state of Montana. These benefits
include the regulation of streamflows for flood control; water
storage for irrigation, for municipal, industrial, and stock water
consumption, and for hydropower generation; improved
opportunities for flatwater recreation; and improved fisheries.
Additionally, dams play a crucial role in maintaining the vitality
of Montana's economy. The state therefore has a legitimate
and compelling interest in encouraging the construction of
dams that conform to the water storage policy

MONTANA’S DAM SAFETY ACT

INTENT #1 – NOT RESTRICT OR

HINDER WATER

STORAGE DEVELOPMENT

85-15-115 (1) continued The legislature further finds that one
impediment to the construction of new dams is the potential
liability associated with dam construction and operation. The
legislature understands the inherent risks to public safety
associated with dam construction and operation but finds that
compliance with the Montana Dam Safety Act reduces those risks to
an acceptable level.

MONTANA’S DAM SAFETY ACT

INTENT #1 – NOT RESTRICT OR HINDER
WATER STORAGE DEVELOPMENT
•

No permitting requirements for low and
significant hazard dams
 Most other states permit all dams

•

Need a complaint or imminent failure for
DNRC take any action against a “not high
hazard” dam

•

Incentives to reduce liability

MONTANA’S DAM SAFETY ACT

INTENT #2 - PREVENT LOSS OF LIFE
85-15-213. Periodic inspections after construction. (1) A HIGH-HAZARD DAM,
whether or not previously permitted by the department, must be inspected as
often as considered necessary by the department, but at least once every 5
years, in order to ensure the continued safe operation of the HIGH-HAZARD DAM.
(2) Periodic inspections required by this section must be performed by a qualified
engineer, who shall make a report of the inspection to the department. If the
department finds that the HIGH-HAZARD DAM conforms to current safety
standards, it shall issue or reissue, as the case may be, a permit to continue
operation of the high-hazard dam, containing conditions on the safe operation
of the high-hazard dam as it considers necessary

Inspection every 5
years on high hazard
dams

If high hazard dam
meets standards,
operation permit issued

MONTANA’S DAM SAFETY ACT

INTENT #2 - PREVENT LOSS OF LIFE
•
•
•
•
•

Inspections required
Use licensed engineer for repairs
State engineers review repair plans
Permitting required
Emergency Action Plan (EAP)

MONTANA’S DAM SAFETY ACT

INTENT #3 – DAM OWNER HAS RESPONSIBILITY
85-15-213. Periodic inspections after construction. 3) THE
OWNER IS RESPONSIBLE FOR INSPECTIONS REQUIRED UNDER THIS
SECTION

85-15-305 (2) The owner of a dam or reservoir that has been
permitted by the department in accordance with this chapter or
that was designed and constructed under the supervision of an
engineer and properly maintained is, in the absence of
negligence, not liable for damages to person or property resulting
from flows of water from failure of the dam or reservoir

MONTANA’S DAM SAFETY ACT

INTENT #3 – DAM OWNER HAS RESPONSIBILITY
85-15-213. Periodic inspections after construction. 3) THE
OWNER IS RESPONSIBLE FOR INSPECTIONS REQUIRED UNDER THIS
SECTION

85-15-305 (2) The owner of a dam or reservoir that has been
permitted by the department in accordance with this chapter or
that was designed and constructed under the supervision of an
engineer and properly maintained is, in the absence of
negligence, not liable for damages to person or property resulting
from flows of water from failure of the dam or reservoir

Liability Clause

MONTANA’S DAM SAFETY ACT

INTENT #3 – DAM OWNER HAS RESPONSIBILITY
• Inspections – owner must hire engineer
 other states state engineers do inspections
• Inspection frequency – once every five years
 owner does inspection on other years
• Liability protection for owner that maintains a
permit and is in compliance with act

LIABILITY

?

Dam owner
Engineer
Government official
Land owner

Reference: Dennis Binder, attorney
specializing in dam litigation

LIABILITY
STRICT LIABILITY

• LIABILITY IS IMPOSED
REGARDLESS OF FAULT

• BASED ON ABNORMALLY
DANGEROUS OR ULTRA
HAZARDOUS ACTIVITIES

• OFTEN USED IN DAM FAILURE
LITIGATION

NEGLIGENCE

LIABILITY
85-15-305 (2) The owner of a dam or reservoir that
has been permitted by the department in
accordance with this chapter or that was designed
and constructed under the supervision of an
engineer and properly maintained is, in the
absence of negligence, not liable for damages to
person or property resulting from flows of water
from failure of the dam or reservoir

Liability Clause

LIABILITY
STRICT LIABILITY

NEGLIGENCE
FAILURE TO EXERCISE REASONABLE CARE
UNDER THE CIRCUMSTANCES. FOUR
ELEMENTS:
1. YOU HAVE A DUTY
2. THERE WAS A BREACH OF THAT DUTY
3. CAUSATION: YOUR ACTIONS ARE A
CAUSE OF THE PROBLEM
4. DAMAGES WERE INCURRED

LIABILITY
NEGLIGENCE ELEMENT #1- YOU HAVE A DUTY
How would a reasonable person act in the light of that risk?
You have a DUTY to:
•Know what happens below your dam should your dam fail
(i.e. Know your risk)
•Meet Professional / Industry Standards
•Follow Regulations

NEGLIGENCE ELEMENT #2- THERE WAS A BREACH
OF THAT DUTY
• Failure to exercise the standard of care of a reasonable
person under the circumstances
Breach of Duty may include:
•Not knowing your downstream hazard classification
•Lack of Maintenance
•No inspections
•Ignoring inspector recommendations
•Modifying your dam without engineering advice
•Failing to get proper regulatory permits
•Not having an emergency action plan (If loss of life is
possible below your dam)

LIABILITY
NEGLIGENCE ELEMENT #3 CAUSATION: YOUR ACTIONS ARE A CAUSE
OF THE PROBLEM
• Even if the tragedy was caused by an unforeseeable or
uncontrollable act of nature, liability may still result if human
acts of negligence coalesce with nature to cause damage.
Examples:
•Placing fill in spillway and dam subsequently overtops in a large
storm event (Koloko)
•Ignoring rodent holes that penetrate deep into dam that become
inundated during a large storm causing a “piping” dam failure
Storm = uncontrollable act of nature
Rodent holes = negligence that could coalesce
with nature to cause damage

LIABILITY
NEGLIGENCE ELEMENT #4 DAMAGES WERE INCURRED

•
•
•
•
•
•
•
•
•

Loss of life
• Irrigation and crop
Injuries
losses
Emotional distress
• Utility services
Disaster relief
Revenue losses
Business interruption
Clean up and recovery
Environmental damages
Infrastructure losses

OWN THE LAND BUT NOT THE DAM?
DAM INSPECTOR? REGULATOR?

Legal Action
•$35,000,000 in lawsuits
•Defendants –Colorado Dam Safety
Program, dam owners, Land owner
(National Park Service) and Town of Estes
Park (who were also a claimant)
•Claimed defendants are strictly liable for
Results
not caring for the dam, inspecting the dam
•The Irrigation and Ditch company which owned properly or requiring the dam be properly
the dam went bankrupt, lost all of their assets, maintained and inspected.
including their water right
•State of Colorado had limitation of liability of
$400,000; went all the way to state supreme
court which ruled that state employees are not
held liable.
•National Park Service – federal judge awarded
$500,000 to camper that was killed – Ruled that
the Park Service was responsible to have an
adequate emergency plan – and they didn’t.

LIABILITY
THE “ACT OF GOD” DEFENSE
EVENTUALITY OUTSIDE OF HUMAN CONTEMPLATION,
UNACCOMPANIED BY HUMAN ACTS OF NEGLIGENCE

• DEFENSE IS GENERALLY LIMITED TO TRULY UNFORESEEABLE
•
•

EVENTS
IF SIMILAR STORM OCCURRED BEFORE OR IS FORESEEABLE , THE
DEFENSE FAILS
REASONABLE FORESEEABILITY CAN BE BASED ON PRIOR
INCIDENTS

Dam Owner

?

Dam owner
Engineer
Government official
Land owner

Engineer
•Follow industry standards and
regulations
•Don’t practice outside of your area
of expertise
•DOCUMENT your assumptions and
sources of information

•Inspect your dam regularly
•Know your downstream hazard
classification
•Enlist services of an engineer when
doing repairs or modifications
•Keep up on maintenance
•DOCUMENT your inspections and
maintenance
Government Officials
•Follow the law
•Keep thorough DOCUMENTATION
Land Owner
•Make sure your leasee is maintaining dam

•DOCUMENTATION

Summary Message

Dam Safety Program Roles
•Help Montana dam owners maintain safe dams
•Protect the public located downstream of dams

Selected Montana Supreme Court Cases: Liability for Dam Failure (1895-1990)

Introduction
Montana cases law indicate that a dam owner can avoid liability by
complying with the rules and standards of the Dam Safety Act.
Prior to the Act negligence was required for liability to attach from a
dam failure.
To avoid negligence a dam owner must
1. Determine whether or not the dam is safe and presents a danger
to downstream persons or property; and
2. Eliminate the unsafe condition.
These steps are required by the Act. Unsafe dams may still be
constructed and fail, but the dam owner, by complying with the Act,
will have acted reasonably and therefore not negligently.
Conversely, a failure to comply with the Act may be considered
negligent.

Hollenback v. Dingell, 16 Mont. 335, (1895)
1. Negligently constructed or operated dam.
•

Montana law—already in 1895—provided that persons using or constructing dams are
required to build them in a substantial manner so that they will safely and securely hold
water.

Compare 85-15-207 and 208 today.
2. Irrigation dam breaks causing damage.
•

“Dam broke away, and the body of water behind it ran down upon plaintiff's farm, washing
away the soil, destroying the buildings, tearing up his fences and crops, and generally
doing him great damage. The jury awarded the plaintiff damages in the sum of $1,200.”

3. On appeal, Defendant alleged contributory negligence by Plaintiff!
•

There was a statutory process that would have allowed Plaintiff to implement court
proceedings to have the dam examined, declared a nuisance, and have the nuisance
abated. Defendant argued Plaintiff negligent for not using that process.

4. Court rejects appeal.

Takeaway: It is the dam owner’s responsibility to know whether
their dam is unsafe and to make the dam safe if it is not.

Walsh v. East Butte Copper Mining Co. , 66 Mont 592 (1923)
1. Dam constructed for settling pond at smelter.

2. Dam fails during heavy rainfall in vicinity of smelter.
3. Damages.
• The plaintiff's apartments on the lower floor were flooded, the basement filled
with water, and about 4 feet of sediment, consisting of tailings and slime, were
deposited therein. Portions of the broken dam and its contents, consisting of
stable manure, gravel, and tailings, were lodged upon plaintiff's yards and
surrounding properties.
4. The fact that dam only fails after unprecedented storm ( or act of God) does not
lessen liability
• Even if damages to plaintiff's premises were occasioned by a combination of
defendant's negligent construction and maintenance of an impounding dam and
an unprecedented storm, the defendant is liable if his alleged negligence was a
proximate cause of the injury; and if the act of God alone would not have
produced the injury….

Takeaway:

Construct dams to withstand big storms.

Richland County v. Anderson, 129 Mont. 559 (1955)
1. Owner in possession of dam sued for damages when dam broke taking out bridge
on county road
2. Owner in possession had not constructed the dam.
3. It is negligent not to be aware that your dam is unsafe.
“she would have known of the dangerous condition thus created by these
structures and of the risk of a break involving injury to others, including the plaintiff
county, if she had a reasonable inspection made for her by a person skilled in such
matters.”

Takeaway: Have your dam inspected by a qualified engineer
Side note: Court also noted impounding water for irrigation in
Montana is considered beneficial to the public in general and that
the use of a dam is a lawful undertaking such that a dam owner is
only liable if they fail to exercise reasonable care. Safe dams are
not a nuisance.

Burk Ranches, Inc. v. State of Montana, 242 Mont. 300 (1990)
1. Reservoir and surrounding land owned as recreation site by DFWP.
2. Downstream water users operated and had exclusive control over the headgate for
irrigation purpose.
3. Dam determined to be hazardous and in poor condition.
4. Neither DFWP nor the water users took responsibility for maintaining dam. Both
believe the other was responsible.
5. Dam fails causing damages.
6. Court holds the State and the water users jointly and severally liable for the
damages.

Takeaway: Even if you don’t own the dam per se, if you control
or have an interest in the dam don’t assume you are not liable.
Determine who may be liable and work together to make dam
safe.

Summary of dam liability cases in Montana:
1. Montana has a policy that favors dams as long as dam is constructed and
operated safely. Dams per se are not a nuisance.
2. This policy does not extend to negligent construction, operation, or
maintenance of a dam. An unsafe dam is a nuisance.
3. A dam owner is obligated in the construction, use and maintenance of the
dam to exercise reasonable care for the safety of the persons and property
of others.
4. Reasonable care includes an obligation to investigate and evaluate the
dam and the hazard to downstream people and property.
5. Act of god defense won’t work if dam contributes to the ultimate damage.
6. Dam owners or those that either control or benefit from the dam may all
be held liable for the full extent of the damages.

Frequently Asked Questions:
Question: What if I don’t have a high hazard
dam, but regularly inspect and maintain my
dam – am I protected by the “liability clause”
in the Dam Safety Act”

Answer: If you follow the Dam Safety Act then
you are not likely to be found negligent. It
provides you with a guide on how to not be
found negligent.

Frequently Asked Questions:

Question: How do I go about knowing my hazard
classification?

Answer: If your reservoir capacity is >=50 acre
feet, you can apply to DNRC for a hazard
determination (required if you are repairing
dam). If your reservoir capacity is < 50 acre
feet then you can do a downstream hazard
inventory yourself.

Frequently Asked Questions:
Question: I own the land and not the dam – what
is my responsibility?
Answer: Past court rulings in Montana (i.e Browns Lake
dam failure) have shown that the land owner shares
responsibility with the dam owner. Water right
holders and/or members of homeowners associations
may share responsibility. It is recommended that you
work cooperatively with the leasee/permit holder who
operates a dam on your property to meet the
“Standard of Care”. After all, you are both in this
together!

Frequently Asked Questions:
Question: As a dam owner, what kind of
documentation should I keep?
Answer:
• Annual inspection form (with photos)
• Evidence of timely response to inspection
recommendations (Memo to file, photos)
• Annual maintenance day (memo to file)
• Invoices from contractors for repair work
• Monitoring records
• Correspondence with regulatory agencies and
your engineer
• Downstream hazard classification
documentation

Frequently Asked Questions:

Question: I own a small, not high hazard dam do I
need to have an emergency action plan?

Answer:
• It’s a good idea! Easy to do and shows that you
are conscientious.

Frequently Asked Questions:
Question: Can DNRC visit my dam to take a look at
a concern I have?
Answer: Yes, please contact your local Dam Safety
Engineer. Depending on their other commitments,
your Dam Safety engineer can visit the site if
possible and provide guidance. This guidance may
include suggestions for installing monitoring devices
and identifying maintenance needs. DNRC may also
advise you to hire a private engineer and maintains a
list of engineers who do dam work in Montana. Be
aware that State Law prohibits Dam Safety staff from
doing formal dam inspections.

Conclusion

Don’t be negligent.
Comply with the Montana Dam Safety Act.

